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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Council�s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows � 
No 1 

Clause 2, page 2, lines 9 to 12 � To delete the lines. 
No 2 

Clause 5, page 4, lines 12 and 13 � To delete the lines and insert instead � 

(d) the victim of the offence is �  

(i) an ambulance officer; or 

(ii) a member of a FESA Unit, SES Unit or VMRS Group (within the meaning 
given to those terms by the Fire and Emergency Services Authority of 
Western Australia Act 1998); or 

(iii) a member or officer of a private fire brigade or volunteer fire brigade (within 
the meaning given to those terms by the Fire Brigades Act 1942), 

who is performing his or her duties as such; or 

(e) the victim of the offence is a person who �  

(i) is working in a hospital; or 

(ii) is in the course of providing a health service to the public; 

or 

(f) the victim of the offence is a contract worker (within the meaning given to that term 
by the Court Security and Custodial Services Act 1999) who is providing court 
security services or custodial services under that Act; or 

(g) the victim of the offence is a contract worker (within the meaning given to that term 
by section 15A of the Prisons Act 1981) who is performing functions under Part IIIA 
of that Act, 

No 3 
Clause 9, page 5, lines 25 to 27 � To delete the lines and insert instead � 

or 

(h) assaults �  

(i) an ambulance officer; or 

(ii) a member of a FESA Unit, SES Unit or VMRS Group (within the meaning 
given to those terms by the Fire and Emergency Services Authority of 
Western Australia Act 1998); or 

(iii) a member or officer of a private fire brigade or volunteer fire brigade (within 
the meaning given to those terms by the Fire Brigades Act 1942), 

who is performing his or her duties as such; or 

(i) assaults a person who �  

(i) is working in a hospital; or 

(ii) is in the course of providing a health service to the public; 

or 

(j) assaults a contract worker (within the meaning given to that term by the Court 
Security and Custodial Services Act 1999) who is providing court security services or 
custodial services under that Act; or 
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(k) assaults a contract worker (within the meaning given to that term by section 15A of 
the Prisons Act 1981) who is performing functions under Part IIIA of that Act, 

No 4 

Clause 13, page 10, lines 1 to 10 � To delete the clause. 

No 5 

Clause 17, page 11, lines 13 to 24 � To delete the clause. 

No 6 

Clause 18, page 12, after line 1 � To insert � 

(1) Section 55(2) is amended by deleting �either a summons, a court hearing notice, or an 
approved notice, notifying the accused of the court date,� and inserting instead �  

�   

a court hearing notice, or an approved notice, notifying the accused of that 
date and that the court may deal with the charge in the accused�s absence if 
the accused does not appear on that date, 

  �. 

(2) Section 55(3) is repealed. 

No 7 

Clause 28, page 16, lines 19 to 22 � To delete the clause. 

No 8 

Clause 41, page 21, line 20 � To insert after �matter� �  

, including any material change to the person�s circumstances, 

No 9 

Clause 43, page 22, after line 27 � To insert � 

(3) If evidence described in subsection (2) is admitted in a trial by jury, this section does 
not affect any duty of the trial judge to warn the jury about any matter relating to the 
complainant�s evidence; but any such warning must be consistent with that evidence. 

No 10 

Clause 74, page 37, lines 17 to 24 � To delete the clause. 

No 11 

New clause 21, page 12, after line 26 � To insert the following new clause � 

21. Section 75 amended 
(1) Section 75(4) is amended as follows: 

(a) in paragraph (b) by deleting �issue any document necessary;� and 
inserting instead � 

�   

may issue a summons, court hearing notice or approved 
notice, as the case requires; 

  �; 

(b) in paragraph (c) by inserting after �document needed� � 

�   

(including a document referred to in section 139 or 155) 

  �. 

(2) After section 75(9) the following subsection is inserted � 

�   
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(10) An approved notice issued to a person under this section 
must be served on the person in accordance with Schedule 
2 clause 2, 3 or 4. 

  �. 
No 12 

New clause 42, page 21, after line 28 � To insert � 

42. Section 51 inserted 
After section 50 the following section is inserted �  

�   

51. Certain amendments to be reviewed 
(1) The Minister must carry out a review of the operation of 

the amendments made to this Act by the Criminal Law and 
Evidence Amendment Act 2006 Part 4 as soon as 
practicable after the expiration of 5 years from the 
commencement of the amendments. 

(2) The Minister must prepare a report based on the review 
and, as soon as practicable after the report is prepared, 
cause it to be laid before each House of Parliament. 

  �. 

Leave granted for the amendments to be considered together. 

Mr J.A. McGINTY: I move � 

That the amendments made by the Council be agreed to. 

Perhaps I will give a bit of background to this. Eight recommendations were made by the Legislative Council 
Standing Committee on Legislation when it reported on the Criminal Law and Evidence Amendment Bill on 30 
August 2007. I can respond very briefly to one of the points that was made earlier by the member for Cottesloe. 
Unfortunately, this bill sat in a Legislative Council committee from 21 March 2007 to 30 August 2007, and that 
is one of the reasons for the inordinate delay, as I see it, in the progressing of this legislation. 

Amendment 1 is really a minor amendment of a drafting nature. Clause 13 of the bill was redundant and was 
deleted by amendment 4. This had the consequential effect that clause 2(3), which dealt with the commencement 
of section 13 only, was redundant, and it was also deleted by this amendment, so that is of no consequence, other 
than a tidying up of the bill.  

Amendment 2 amends section 297 of the Criminal Code and deals with the offence of grievous bodily harm. The 
increased penalty of 14 years� imprisonment for the offence of doing grievous bodily harm to a public officer is 
extended by this proposed amendment to include a range of persons who will now be classified as public officers 
and who do not fit the usual description of public officers. They include ambulance officers, members of the Fire 
and Emergency Services Authority and various other emergency services, people in the volunteer fire brigade, 
persons working in a hospital�that includes a private hospital�a person who is in the course of providing a 
health service to the public, and two classes of contract workers under the Court Security and Custodial Services 
Act and under the Prisons Act. Therefore, it is a range of people who provide services analogous to the services 
that are provided by a public officer. Effectively, what this amendment does is to extend the definition of a 
public officer to include those people, which was recommended, again, by the Legislative Council committee. 

Amendment 3 amends section 318 of the Criminal Code and deals with serious assaults. It is proposed to amend 
clause 9 of the Criminal Law and Evidence Amendment Bill 2006 so that section 318(1) of the Criminal Code 
will be amended to include private sector health workers, such as nurses and doctors, court security officers, 
prison officers etc as public officers for the purposes of that section. This deals with circumstances in which the 
maximum penalty is 10 years for assaults on those private sector workers; that is, an assault on those people who 
are in the expanded definition of a public officer. Therefore, it is a very similar issue to amendment 2 that I just 
spoke about. 
Amendment 4 amends section 570 of the Criminal Code to remove a specific reference to the medium of 
audiovisual recording that is in both the code and the Criminal Investigation (Identifying People) Act, because 
the clause is no longer necessary. Therefore, again, it is a technical definition. 
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Amendment 5 amends the Criminal Procedure Act in a way that is no longer necessary because of the way in 
which the bill has been brought into effect. 

Amendment 6, again, is an amendment to the Criminal Procedure Act. Section 55 of the Criminal Procedure Act 
allows the court to deal with a charge in the absence of the accused and a written plea of guilty. The amendment 
to section 55(2) means that the accused is notified that in the event that he or she does not appear on the next 
court date, the court may deal with the charge in his or her absence. Again, it is a tidying up provision more than 
anything else. 

Amendment 7: clause 28 of the Criminal Law and Evidence Amendment Bill proposed to narrow the scope of 
defence counsel�s opening address, provided for in section 143 of the Criminal Procedure Act, by amending the 
provision so that an accused person is entitled to give an opening address to the court that outlines the accused�s 
defence rather than the accused�s case. This is proposed in order to better effect the original intention of the 
provision, which arose from a recommendation from the Law Reform Commission�s 1999 review of the criminal 
justice system. The Legislative Council�s Standing Committee on Legislation recommended that this change be 
opposed. The committee was of the view that there was insufficient reason to amend it and we accept that view; 
in other words, there is no change to the current arrangement in that area.  

I think I have just about run out of time. 

Mr R.F. JOHNSON: I would like to hear more from the Attorney General. 

Mr J.A. McGINTY: Amendment 8: clause 41 amends section 41 of the Criminal Appeals Act, which governs 
sentencing or re-sentencing on appeal. The amendment expressly enables a Court of Appeal to take into account 
any materially changed circumstances in the offender�s situation that may have arisen since the original 
proceeding. This was, again, a recommendation from the Standing Committee on Legislation and I think it 
makes sense. 

Amendment 9: clause 43 is amended to ensure that trial judges give a warning to the jury in relation to 
admissible expert evidence. This amendment provides greater legislative clarity and ensures that the trial judge 
remains responsible for providing guidance and warnings to the jury. 

Amendment 10: clause 74 proposed to delete a superfluous �the� in the latest reprint of the Wildlife 
Conservation Act. However, the act was reprinted in October 2006 and section 27B was amended to delete the 
superfluous �the� because it was a grammatical error and the amendment was possible under the Reprints Act. 
Therefore, that particular amendment became redundant and has been deleted. 

The second to last amendment, amendment 11, inserts a new clause in the Criminal Law and Evidence 
Amendment Bill. New clause 21 complements the amendments made to the Criminal Procedure Act in clause 18 
of the bill; the clauses deal with the courts powers on adjournment of a charge. Again, I am happy to go into that 
if the member for Hillarys requires me to, but it is of a fairly technical nature and I do not think much turns on it.  

Amendment 12: new clause 42 is to insert a review clause in relation to part 4 of the bill dealing with the state�s 
right of appeal against acquittals by a judge and jury. The amendment proposes a review in five years� time. This 
deals with an element of double jeopardy. Historically, the prosecution had no ability to appeal against 
misdirection by a judge, for instance. Based on the principle of double jeopardy, that would expose the person to 
being tried twice on the one offence, if it was likely to undergo an appeal. I think that is nonsense; therefore, we 
are happy to give the prosecution a right of appeal if a judge, for instance, has misdirected the jury. There was 
concern raised because this is an incursion into the traditional area of double jeopardy; therefore, the Legislative 
Council proposed a review in five years� time. I think it makes sense, if we make a reform to a principle that has 
been in place for hundreds of years, to make sure that it is working properly in five years� time.  

Those are the amendments. I guess the public attention has focused primarily on the question of assaults on 
police officers. I can say, in the two minutes that remain available to me, there has been some commentary that 
this is about more severe penalties for people who assault police officers. That is certainly true, but it is more 
important that the offences of assaulting a public officer are being completely restructured here; for more serious 
assaults there are more significant penalties. Therefore, for an assault causing grievous bodily harm, the 
maximum penalty increases from 10 to 14 years. Of course, that is required to be dealt with by a superior court; 
it cannot be dealt with by a magistrate. We have an intermediate offence of assault on a public officer, and I 
suspect this will be a majority of cases in circumstances of aggravation; in other words, when the assault has 
occurred in company or with a weapon. Generally speaking, many of these assaults, particularly the ones we 
have seen in recent times, have occurred when there has been a mob outside a licensed establishment; that means 
they are in company. Anyone in those circumstances who assaults a police officer will not be able to be dealt 
with by a magistrate in future. There will be no option; that person will have to have his case taken to the District 
Court for a trial by judge and jury, and there will be significantly greater penalties available to be imposed upon 
a person found guilty in those circumstances. Therefore, to the extent that there has been concern, rightly 
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expressed, that some magistrates are not recording convictions against some people who assault a public officer, 
magistrates will not be able to deal with them in future, if they are cases in which a person was in company or 
used a weapon to assault a public officer. I think that is one of the most significant changes, but not a change that 
public debate has particularly focused on. I think that will have a very desirable effect, meaning that these people 
will be treated more seriously within the judicial system and, hopefully, dealt with more severely within the 
judicial system. The third category is, if I can call it that, a common assault on a police officer in which there 
was no grievous bodily harm, not in company and no weapon used; that will still be able to be dealt with by 
magistrates. 

Mr R.F. JOHNSON: Basically, the Attorney General admits that the magistrates were letting police officers 
down. 

Mr J.A. McGinty: One of the problems we have is that in the past, essentially, we have had only one offence. 
Therefore, for everything from the case of police officer Butcher through to a minor technical assault we have 
not been able to really ascertain the outcome because we have not had this gradation of offences to know exactly 
what has been happening. 

Mr R.F. JOHNSON: I disagree. We have common assault, serious assault, assault occasioning bodily harm, 
assault occasioning grievous bodily harm: we have those different grades of assault that have been in the 
Criminal Code for a long time. Therefore, the magistrates have had the power to deal with the seriousness of 
those assaults.  

If magistrates want to impose a sentence for longer than, I think, 12 months, they will need to send the case to a 
superior court. That is fine. They can do that. In the case of Constable Butcher, I am told off by lawyers 
whenever I say that in my opinion a person should be given a jail sentence of X number of years for a very 
serious crime, because the lawyers believe that no-one should be allowed to dictate to the judiciary, or even give 
an opinion to the judiciary, about the length of imprisonment. Those lawyers can get stuffed, quite frankly. They 
will not impede my right as a member of Parliament to speak up on behalf of my constituents. I want to tell the 
Attorney General, and the rest of the world, what my constituents and I believe is an appropriate sentence for 
people who commit serious crimes.  
My only concern about this legislation is that the case will go to a superior court, and that the trial will be before 
a judge and a jury. In some cases that have been heard before a judge and jury, I think both the Attorney and I 
have been aghast that people have been found not guilty when the rest of the world believes there has been clear 
evidence that they have committed the offence. That concerns me a bit.  

Mr J.A. McGinty: There is not much you can do if a judge or a jury finds a person not guilty; in other words, if 
the evidence is not there to prove that the person has committed the offence. It would be a bit much to ask a 
judge or a jury to find a person guilty if there is not enough evidence. 

Mr R.F. JOHNSON: That is the problem with a trial by jury. It depends upon the person who is before the jury. 
As the Attorney and I know, if it is a notorious bikie gang member, the jury is clearly intimidated. If one of those 
notorious bikie gang members has inflicted serious violence and injury on one of our police officers, one would 
hope that a magistrate would have the power to impose the maximum penalty possible. I do not have a problem 
with the matter going to a superior court. However, I do have a problem with jurors being intimidated. That is 
why I would like the Attorney General to look at the possibility of having three judges, instead of a judge and a 
jury, to judge a case. One would like to think that judges are far less likely to be intimidated than some jury 
members. I say that because I want to ensure that any person who violently attacks not only our police officers 
but any person is dealt with in the appropriate manner and serves the appropriate prison sentence. The Attorney 
General may like to look at that matter at some time. We have spoken about this matter before outside this 
chamber. It is not an entirely novel idea. We would not be the only jurisdiction in the world to do that. Plenty of 
other jurisdictions have chosen to have cases heard before a judge alone. In some circumstances that would 
probably be beneficial. Either the Attorney General or the Chief Justice could direct that a certain case be heard 
by a judge alone, or by a judge and a jury.  
I do not believe that the proposed increase in the maximum penalty from 10 to 14 years will be of any great 
benefit. I think the Attorney General has increased the maximum penalty for violent attacks on senior citizens 
from 14 or 15 years to 20 years.  
Mr J.A. McGinty: If it was in a circumstance of aggravation. 

Mr R.F. JOHNSON: I do not know of any perpetrator of an assault against a senior citizen who been given 
even half that 20-year maximum penalty. I am concerned that the same thing will happen with this legislation. I 
will give the Attorney General a classic example if the Attorney will give me one more opportunity to speak.  
Mr J.A. McGINTY: A well-respected barrister, Judith Fordham, is currently conducting research into what 
goes on in the jury room. That is very unusual, because the legislative provisions about jurors are such that what 
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happens in the jury room is sacrosanct. It is a significant offence to reveal what takes place in a jury room, or to 
probe was takes place in a jury room. It is asserted from time to time that jurors are intimidated. I am not sure 
that that is right. Hopefully, this research, which is rare, will shed some light on that matter. I think most jurors 
take their duty seriously and make decisions without fear or favour. That is my perception. It may well be that 
the point of view the member is putting is correct, but we will certainly be informed by the research that is being 
undertaken by Judith Fordham. 

The second point I would make is in relation to trial by a judge alone or by three judges. We did change the law 
recently�I think about two years ago�to enhance the ability to hold a trial before a judge alone. There used to 
be effectively a power of veto; that is, it could be done only on the application of the defence. That is my 
recollection of it. There is now a far broader judicial discretion to enable that to occur. For instance, the Chief 
Justice is currently overseeing the sexual assault cases in the Kimberley, which is unusual, because the Supreme 
Court has taken responsibility for those matters. The Chief Justice has been saying to me that because of the 
inability in these remote towns in the Kimberly to assemble a large number of jurors who can properly 
adjudicate on these matters, he is encouraging people to consider a trial by judge alone. That option is now more 
readily available than it was prior to the recent legislative amendments that were made to enable that to occur. 
As a result, there might well be a greater use of trial by judge alone. Often, that is requested by people who feel 
that because they are regarded by the general public as odious individuals, they will get a fairer trial before a 
judge alone than before a judge and a jury. There is certainly room for opening up the scope for a greater number 
of trials before a judge without a jury. Of course, the greatest number of criminal cases is dealt with in the 
Magistrates Court, where there is no jury. It is only in the superior courts that trial by jury comes into effect. In 
saying that, I am comparing hundreds of cases in the Supreme Court a year, a couple of thousand cases in the 
District Court a year, and perhaps 100 000 cases in the Magistrates Court a year, of criminal charges that are 
dealt with in those different jurisdictions. That principle is already well established as part of our law, but it 
might well be something that can be worked through with the judiciary to open up the scope for even more trials 
by judge alone. The east Kimberley child sex assault cases are a very good example of where that would be 
highly appropriate.  

Mr R.F. JOHNSON: I have heard the opposite of what the Attorney General has just said. Some very well-
known people in the judiciary and in the legal profession have said to me that if a person is innocent, he should 
go before a judge, and if a person is guilty, he should go before a jury, because a person who is guilty has a far 
better chance of getting off if he goes before a jury than if he goes before a judge. I promise the Attorney that 
that has come from very high up in the legal fraternity.  

Mr J.A. McGinty: I have heard the same view put. 

Mr R.F. JOHNSON: We are obviously in agreement on that.  

Mr A.D. McRae: You are obviously mixing in the same circles! 

Mr R.F. JOHNSON: I will never be allowed to mix in the same esteemed circles as the Attorney General�
never in a million years!  

I want to make one more comment before I sit down. It is about sentencing. I cannot let this opportunity go by, 
because I ran out of time in making my comments on the Premier�s Statement today, and I think I am justified in 
bringing up this matter during the debate on this bill. I cannot help thinking what a tough guy the Attorney 
General is for murderers and serious sex offenders. He is really tough on those people. The Attorney General is 
not really tough at all, actually. He is a bit of a sook. In saying that, I am comparing the penalty that was handed 
down to Mr Dixie in England, of 34 years� imprisonment for the horrific murder and sexual assault of a young 
woman in England, with the sentence that was handed down in this state to the perpetrator of a serious sexual 
assault and murder in this state, which was life. A life sentence in this state is 20 years� imprisonment, but the 
offender is required to serve a minimum of only 13 years. The Attorney General should adjust the laws of this 
state to bring them up to what is happening in other parts of the world. The general public will not stand any 
longer for those vile offenders, who have committed the most horrific crimes, to serve what in their eyes, and in 
my eyes, is a pittance compared with the sentence they should be serving.  

Of course, massively long sentences are handed out in America. At least they have the right idea in the United 
Kingdom�34 years. If the bloke who was recently convicted of murdering a young woman in the UK and who 
is the subject of investigation for murders and sexual assaults in Western Australia had been caught in this state, 
he would have got off quite lightly compared with the sentence he was given in England.  

Mr J.A. McGinty: You will have the opportunity to debate that issue in the next few months with the homicide 
bill, which the Premier foreshadowed today. You might well find that the changes on that very issue are ones 
that you will be fairly happy with.  
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Mr R.F. JOHNSON: It is an election year, and that is why the Attorney General is doing that now. He has had 
nearly eight years to get tough with the filthy, vile criminals who commit the most horrific crimes, yet months 
out from an election�I say months � 

Mr J.A. McGinty: Fair go; we only got the Law Reform Commission report last October or November.  

Mr R.F. JOHNSON: The member has been the Attorney General for nearly eight years. 
Mr J.C. Kobelke: And he has put no legislation through the Parliament at all!  

Mr T. Buswell: There was the prostitution bill.  
Mr R.F. JOHNSON: He has done all the social stuff. The Attorney General has given priority to prostitution 
and all the other stuff that will not really affect people�s lives in a positive way and will not deal with the very 
vilest of criminals in this state. It looks as though the Attorney General is coming out of hibernation.  
Mr J.A. McGinty: I do not think that anyone could say that I have been in hibernation when it comes to 
legislation.  
Mr R.F. JOHNSON: He has been in hibernation when it has come to dealing with the most vile, vicious and 
horrendous criminals in this state. They get away lightly while the Attorney General is on watch, compared with 
other parts of the world where justice is more as justice should be. I thought I would take that opportunity.  

Mr T. BUSWELL: I want to make a couple of quick points. The Attorney General is fondling a plastic sleeve, 
which he will no doubt get to in due course this evening. I want to make a couple of points about � 
Mr J.A. McGinty: My sleeve?  
Mr T. BUSWELL: Not the Attorney General�s sleeve! I am referring to the amendments, which the opposition 
will support. More importantly, I refer to the passage of the Criminal Law and Evidence Amendment Bill 
through the upper house. The Attorney General made a comment about how this bill had been stuck in 
committee in the upper house for four or five months. Members can imagine my surprise when this matter first 
came up a couple of weeks ago, funnily enough just after the serious and awful assault on Constable Butcher. 
The Premier said that, in effect, the Liberal and National Parties could hold up the government�s legislation in 
the upper house. He then went on to say that if I was serious, I should call my troops together and say that we 
should get the legislation through the Parliament. I will not bore members with all the details, but it is well worth 
noting the passage of this bill through the upper house for the record. It is true that the bill was referred to the 
Standing Committee on Legislation on 21 March last year on a motion moved by Hon Giz Watson, which was 
supported, funnily enough, by the government. That committee took approximately five months to deal with the 
bill. The chairman of that committee is Hon Graham Giffard. The Attorney General may know him; I understand 
that he is a temporary resident of the other place. Hon Graham Giffard is moving to the unemployment queues, 
along with a couple more of the Attorney General�s colleagues from this place.  
Mr R.F. Johnson: He is not in the Attorney General�s faction.  

Mr T. BUSWELL: That is right. I can see it all happening. Hon Graham Giffard and the member for 
Bassendean will be fervently chatting together. Hon Graham Giffard is the chairman of that committee. Hon 
Sally Talbot also sits on that committee. There are only two members of the Liberal Party on that committee; 
indeed, we form a minority. That committee asked three times for an extension. The report was ultimately 
presented to the upper house on 30 August 2007. There were 26 sitting days from 30 August 2007 until the close 
of the parliamentary session last year. There were 26 sitting days on which the government could have chosen to 
bring forward that legislation for debate. On 20 of those 26 sitting days, that legislation was not even included on 
the government�s order of business in the upper house. The Premier has criticised us for that delay, and the 
Attorney General has tonight criticised the committee structure of which the government�s own, albeit 
temporary, member is chairman. There were 26 days last year on which that matter could have been brought to a 
conclusion in the upper house, but the bill managed to get on the government�s order of business on only six of 
those days. That is absolutely pathetic. A further example of the low priority the government afforded this piece 
of legislation was when Hon Kim Chance wrote to our leader in the upper house, Hon Norman Moore, on 23 
January this year with a list of the bills, in order of priority, that were likely to be considered by the Legislative 
Council in the opening session in February this year. The Criminal Law and Evidence Amendment Bill was not 
even on that list. The day we raised that matter and presented this letter � 
The ACTING SPEAKER (Mrs J. Hughes): Leader of the Opposition, we are debating the amendments.  
Mr T. BUSWELL: Yes, which we support.  
The ACTING SPEAKER: I ask the member to keep to the point. 
Mr T. BUSWELL: Thank you, Madam Acting Speaker. We support those amendments wholeheartedly. Last 
week the bill was at long last debated in the upper house, as it could have been at any time from August last year. 
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That is the point I am trying to make. When the government was exposed as a fraud in its dealings with this bill, 
all of a sudden the bill jumped back onto the priority list. We support the bill. We support the amendments. As 
the member for Hillarys pointed out, we do not feel that the bill goes nearly far enough in providing the support 
and protection that our police officers, in particular, require in Western Australia.  
Mr J.A. McGINTY: This matter requires some response. It is important to note that after the Legislative 
Council committee reported in August last year, the Criminal Law and Evidence Amendment Bill appeared on 
the weekly bulletin for pretty much all of September and October as a government priority that was to be dealt 
with by the Legislative Council. It was not dealt with, and I think the Legislative Council deserves strong 
criticism for the way in which it did not proceed with this bill as a matter of priority. The good news is that it did 
become a priority and was dealt with last week by the Legislative Council. I appreciate the opportunity to 
suspend standing orders tonight to ensure that we do our bit to make sure that this legislation becomes law at the 
earliest available opportunity.  

Mr T. Buswell: As I understand it, there were 13 sitting days in September and October and the bill was on the 
priority list for only six of those days.  
Mr J.A. McGINTY: I remember having a quick look and seeing that it was on the list of legislation that should 
have been dealt with by the Legislative Council in that time. I have not looked at the matter beyond that. I am 
certainly aware that it was on the list during September and October. There is another thing that people have lost 
sight of in dealing with this legislation. I refer particularly to the view that has been expressed that the legislation 
does not go far enough. In about April 2006, very similar events occurred to those involving police officer 
Butcher this year. There were some vicious assaults on � 
Mr R.F. Johnson interjected. 

Mr J.A. McGINTY: Was that the name? I am sorry, I did not recall it. 

Mr R.F. Johnson: That was one officer who was violently attacked by a male. The offender was given a 12-
month sentence suspended for a year and a half, so he never spent one day in jail.  
Mr J.A. McGINTY: Whatever was the trigger at that time, it was a violent assault that was not adequately dealt 
with under the current law. That is why we responded. I discussed the matter with the Minister for Police and 
Emergency Services and asked the Director of Public Prosecutions to consult, particularly with the police, and to 
bring forward recommendations so that we could more adequately deal with the issues that are involved in 
assaults on public officers. I do not think that members opposite will find much difference between their side and 
ours when it comes to the issue of serious assaults on police officers. There were delays in dealing with the 
legislation in the Legislative Council. There have been no delays by this house either in dealing with the bill 
initially or now in accepting the amendments. The bill has been dealt with expeditiously by this house. The 
Legislative Council has let down the public of Western Australia, and in particular the police force. I will leave it 
at that for now. At that stage, we brought forward to the Parliament something that was agreed by the police as 
being an appropriate response to overcome the difficulties in the law. It was recommended by the DPP and there 
was fairly wide consultation.  

That is the basis upon which it was brought forward. I believe this legislation, if it is given a chance to be 
implemented, will go a long way to overcome some of the problems that have arisen. We all know about the 
most severe assaults, such as those that were recently experienced by police officer Butcher, and which 
unfortunately occur too often in Western Australia. However, there are assaults at the other end of the scale. I 
refer members to the definition of �assault� under the Criminal Code. An assault can be quite minor in nature. 
An assault is committed by � 

A person who strikes, touches, or moves, or otherwise applies force of any kind to the person of 
another, either directly or indirectly, without his consent, or with his consent if the consent is obtained 
by fraud . . .  

The code goes on to describe a range of other circumstances of what constitutes an assault. The term �applies 
force� is then defined as � 

. . . includes the case of applying heat, light, electrical force, gas, odour, or any other substance or thing 
whatever if applied in such a degree as to cause injury or personal discomfort. 

The use of force, of course, as personal discomfort is an assault. That is therefore the issue. From time to time 
charges are laid that I would regard as fairly minor in nature, such as a bit of hip and shoulder pushing, or even 
less than that, that would constitute an assault for the purposes of the Criminal Code. 

Mr R.F. Johnson: What about somebody spitting at a police officer? 
Mr J.A. McGINTY: That, particularly because of the substances that can be involved in spittle, I find to be a 
most serious assault. I do not regard that as at all light.  



Extract from Hansard 
[ASSEMBLY - Tuesday, 26 February 2008] 

 p323b-330a 
Mr Jim McGinty; Mr Rob Johnson; Mr Troy Buswell; Acting Speaker 

 [9] 

Mr R.F. Johnson: Nor do I.  
Mr J.A. McGINTY: I believe that would need to be dealt with in a severe way. However, I do not agree with 
the penalty that some people suggest; that is, jail for people who commit those minor, technical assaults. There 
would be a few people around the place who would have a bit to answer for if that were the case. 

Question put and passed; the Council�s amendments agreed to. 

The Council acquainted accordingly. 
 


